xiii Cecile Aptel is an Associate Professor of International Law at the Fletcher School of Law and Diplomacy, Tuft s University. Previously, she served at the UN international tribunals for Rwanda and the former Yugoslavia (1995) (1996) (1997) (1998) (1999) (2000) (2001) (2002) (2003) (2004) (2005) , and helped establish the War Crimes Chamber of the State Court of Bosnia-Herzegovina (2005) and the Special Tribunal for Lebanon (2006) . She has participated in international investigations of international crimes and gross human rights violations and terrorism, including at the UN International Independent Investigation Commission in Lebanon. Professor Aptel has advised on rule of law and judicial reform in several countries. She created and directed the International Center for Transitional Justice's program on children (2008) (2009) (2010) Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information Commission was charged with investigating all violations of international law in Libya, focusing on the period following the rise of the protests there in mid-February 2011. Before her work on Libya, Ms We' d forgive most things if we knew the facts, " wrote Graham Greene in his novel about the lives of British administrators in Second World War-era Sierra Leone. His remark is an interesting idea full of signifi cance for transitional justice. Greene's great novel Th e Heart of the Matter describes the corruption, depravity, and violence of colonialism in Africa. A progressive man himself, Greene may well have understood the perversity of such a situation, although like many others he might not have anticipated how quickly it would come to an end. Less than two decades aft er publication of his novel, Sierra Leone was an independent state and a full member of the United Nations. With two nearby West African states, Nigeria and Liberia, it cosponsored the 1961 Monrovia conference at which the Organization of African Unity -now the African Union -was established. At the time, Sierra Leone had a higher standard of living than Singapore. Its university, Fourah Bay College, was renowned throughout the continent. It was a time of great hope and optimism.
Th e British will claim they brought civilization of a sort to the country, depositing shiploads of freed slaves and giving the name Freetown to its major urban center. In the late eighteenth century, Africans who had sided with them in opposing the revolution were also settled there, aft er an unsuccessful experiment in Nova Scotia. With independence, Sierra Leone soon became a kind of hell with few equivalents elsewhere in Africa. For complex reasons that neither international courts nor truth and reconciliation commissions will ever be able to explain, the British legacy quickly degenerated into a cycle of despotism and coups d' é tat. Understandably, young men and women, stung by the hopelessness of their circumstances, turned to rebellion, egged on by revolutionary charlatans such as Mouamar Gaddafy. Civil war began in earnest in 1991. It became apparent that the perverse leadership of those purporting to overthrow a rotten regime was no improvement on those they sought to replace.
Th e parties fought to a deadlock. Neither side could prevail on the battlefi eld. In 1999, aft er the rebels launched a murderous attack on Freetown, intense negotiations resulted in a controversial peace agreement. It was a nasty compromise, integrating the rebel leaders into a power-sharing framework, and promising all parties to the confl ict that they would be immune from prosecution, even for the notorious war crimes and crimes against humanity that had been perpetrated during the eight-year confl ict. Th e measure was sugarcoated by the promise that a truth and reconciliation commission would be established, promising a modest degree of accountability for the many unsatisfi ed victims. www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information
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Only the year before, the Rome Statute of the International Criminal Court had been adopted. Th ere was a growing unwillingness to accept impunity of the sort pledged in the Lom é Peace Agreement. Indeed, the United Nations road tested a new policy, welcoming the end of the war in Sierra Leone but frowning mightily on the amnesty that the combatants had been granted, which is to say granted to themselves. In 2000, maneuvering within the unstable new government brought a resurgence of violence. Th e rebels took up arms again, holding hundreds of UN peacekeepers hostage and killing some of them. With British help, this new rebellion was quickly brought under control and its leaders taken into custody.
In his marvelous memoir All the Missing Souls , David Scheff er describes how the proposal for the Special Court for Sierra Leone emerged. Th ere were four main parties in the negotiations: the United States, the United Nations, the United Kingdom, and the government of Sierra Leone. Sierra Leone's President Kabbah preferred a Security Council tribunal modeled on the existing ad hoc institutions for the former Yugoslavia and Rwanda. However, the United Nations was only beginning to realize that the two tribunals it had set up in the 1990s were immensely expensive, diffi cult to control, and almost impossible to shut down. Something more modest would have to be devised. Th e British preferred to leave everything with the local courts in Sierra Leone. As Ambassador Scheff er explains, early in the discussions, the United States had begun to push for the sui generis institution that eventually resulted.
Th e structure of the Court that was fi nally agreed by the Security Council had a number of curious features. Th ere were some bizarre concessions to the government of Sierra Leone that really had no place in international justice, such as the possible exercise of jurisdiction over juvenile off enders and the inclusion within the subject-matter jurisdiction of some domestic off enses defi ned in the archaic language of nineteenth-century England. Comprised within the statute, in practice they were completely ignored by the successive prosecutors.
Th e United Nations and the government of Sierra Leone were to share in the appointment of judges and prosecutors. It is essentially this aspect of the Court that led many to describe it as a "hybrid" institution. Although far from transparent, the appointment process on the UN side was certainly credible enough, and there could be no real complaint capable of impeaching the integrity of those who were named. On the Sierra Leone side, matters were rather more opaque. In hindsight, allowing the government of Sierra Leone to designate judges and a prosecutor was not a very good idea. It may have been a helpful concession in getting the agreement of Sierra Leone, although there would have been other ways of encouraging President Kabbah to compromise.
One of the biggest defects in the architecture of the Court concerned its funding. Unlike the two ad hoc tribunals for the former Yugoslavia and Rwanda, which were fi nanced out of the general budget of the United Nations, the Special Court for Sierra Leone was to operate on the basis of voluntary contributions. Th at essentially meant wealthy states in Western Europe and North America -and in particular the two big powers who viewed Sierra Leone as in some sense part of their sphere of infl uence -were to provide the resources. Originally, the Secretary-General insisted on getting all of the money in his bank account before starting the project, but that proved to be unfeasible. Th e states that were contributing the money preferred to keep it on a drip feed, the better to infl uence decisions and the behavior of the www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information Foreword xxvii Court. But when defense lawyers challenged the funding scheme as being incompatible with an independent and impartial tribunal, their arguments were summarily dismissed by an unsympathetic Appeals Chamber.
While the Court was being established, the United Nations also proceeded with the Truth and Reconciliation Commission that had been promised in the 1999 peace agreement. Although such institutions had already become part of the transitional justice landscape, there was virtually no experience with the simultaneous operation of a truth commission and an international court. Several proposals emerged about how to manage the relationship, refl ecting competing visions about the relative importance of criminal prosecution and other forms of accountability. Th e two bodies became operational at about the same time, in mid-2002. No formal agreement was ever reached between them, although they worked in parallel with relative serenity, aside from a few diffi cult moments. In its judgments, the Court barely referred to the fi ndings of the Truth and Reconciliation Commission.
Many were taken by surprise when the fi rst indictments were announced by Prosecutor David Crane in March 2003. Charges against leaders of the two rebel factions had been expected, but less predictable was the decision to prosecute the pro-government militia, including its patron, cabinet minister Hinga Norman. Th e lingering and still-unanswered question is why the president himself escaped indictment, given the presumption that he too was part of a joint criminal enterprise or, at the very least, was liable for conviction under the doctrine of superior responsibility.
Th e Special Court for Sierra Leone was the fi rst international criminal tribunal since Nuremberg and Tokyo to sit in the place where the crimes were committed. Th e shortcomings in the outreach activities of the Yugoslavia and Rwanda tribunals were oft en attributed to their physical remoteness. Locating the Special Court in Freetown held the promise of a much better rapport with the people of the country. Th ere were also dividends expected in terms of building capacity within Sierra Leone's rather dismal criminal justice system. But to the extent that the Court was a shared endeavor of the United Nations and the government of Sierra Leone, the latter's role was increasingly eclipsed as time wore on. By the time Charles Taylor was arrested, the government seemed happy enough for proceedings to move to Th e Hague. Opinions remain sharply divided among those working within the Court as to whether this was really necessary or advisable.
With the work of the Court now virtually completed, it is time to assess its contribution to international justice. As a model, there are some positive, constructive aspects of the structure and organization, although many lessons about pitfalls have also been learned. It was originally expected that the Court would cost about $50 million, but it probably came in at fi ve or six times that fi gure. Given the extreme poverty in the country, it is legitimate to ask whether such an expense in order to prosecute a handful of perpetrators is really legitimate when so many other parts of the society desperately cry out for attention.
In Rwanda and the former Yugoslavia, international prosecution was only one element of accountability for criminal behavior during the confl icts. At the national level, there has been a great deal of judicial activity in both jurisdictions, something that is entirely absent in Sierra Leone, where the amnesty remains in force. Th ere have also been a more limited number of universal jurisdiction prosecutions in third states for international off enses perpetrated during the confl icts in Rwanda and the former Yugoslavia. Th is, too, is missing completely in the case of Sierra Leone. On balance, then, Sierra Leone has not really had www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information Foreword xxviii very much justice. Has it had enough justice to be of any signifi cance? Or is the contribution of the Court to peace, justice, reconciliation, and all of the other alleged benefi ts of international prosecution something that is both marginal and ephemeral? As Chinese Premier Chou En-Lai famously remarked to Charles De Gaulle, when asked if the French revolution had been a success: "It's too early to tell. " Sierra Leone has been at peace for nearly fi ft een years. Democratic elections have been held in a relatively serene environment and without serious complaint by international monitors. However, it remains mired in poverty and despair, the very factors that were at least partially responsible for the outbreak of the civil war more than two decades ago. A decade ago, the country was once at the absolute bottom of the United Nations' Human Development Index; it has climbed slowly, but not much, and in 2011 was 180th out of 187. On a more symbolic note: the once rather-distinguished City Hotel located at Gloucester and Lightfoot Boston streets in central Freetown, where Graham Greene oft en stayed while posted in Sierra Leone, and that provided inspiration for Th e Heart of the Matter , gradually deteriorated into a dismal fl eabag and fi nally burned to the ground in 2010.
Professor Charles Chernor Jalloh is one of the most prominent scholars to have studied the Special Court for Sierra Leone. Th e conference that he hosted at the University of Pittsburgh in 2012 generated most of the chapters in this collection. Th e authors represent a cross section of specialists, including many who, like Professor Jalloh, have worked at the Court. Th ere is an especially important introductory essay by one of the Court's Prosecutors, Stephen J. Rapp. Th e contributions have been carefully organized and edited. Th ey cover many features of the institution in a thorough, professional, and oft en exhaustive manner. Th is book immediately becomes the authoritative reference on the Special Court for Sierra Leone. Th ere simply is nothing else remotely comparable on the subject. It is and is likely to remain very much the last word on the subject of this fascinating and unprecedented institution.
www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information xxix Th is book was inspired by the International Conference Assessing the Legacy and Contributions of the Special Court for Sierra Leone to Africa and International Criminal Justice that I convened at the University of Pittsburgh School of Law, Pennsylvania, from April 19 to 21, 2012. Th e project, which took two years from conception to implementation, was predicated on the assumption that, given the impending closure of the Special Court for Sierra Leone (SCSL) aft er completion of its last trial involving former Liberian president Charles Taylor, and the Court's scheduled transformation into a residual mechanism, it would be desirable, if not necessary, to engage in at least a preliminary assessment of the SCSL's legacy to Sierra Leoneans, in whose name it was asked to render credible justice, and the international community, whose generous anti-impunity dollars made its work possible.
Th e primary goal of the conference was to provide a timely forum for the leading experts most familiar with the Sierra Leone Tribunal's work to critically examine its contributions to international criminal law and practice as well as its possible impact on transitional justice in the Mano River Union sub-region of West Africa. While memories are still fresh, and keeping in mind the specifi c legal basis, mandate, and historic context of its establishment, scholars, practitioners, and scholar-practitioners would convene at Pitt Law to refl ect on what appeared to work, and what did not, in Sierra Leone's struggle to mete out justice for atrocity crimes in the aft ermath of one of the worst confl icts in recent memory. Th e mechanism chosen, that is, a sui generis court with a mixed subject-matter jurisdiction and staff composition, quickly became a known entity in international law because of several innovations in its legal mandate, its location in situ, and its subsequent practice. Th ese unique features generated high expectations among Sierra Leoneans as well as international lawyers about what the Court would likely accomplish, some of which with the benefi t of hindsight, were not only premature but also unrealistic.
Against this backdrop, the ultimate objective of the Pittsburgh conference, and now this book, was to convene leading minds to discuss and debate the core legal questions of worldwide interest that confronted the SCSL and to capture, for posterity, their years of accumulated wisdom as close participants in and/or observers of the work of international penal courts generally and the Sierra Leone Tribunal in particular.
Th e stage was set when several prominent legal scholars and practitioners, as well as a cadre of relatively young but rising legal stars, accepted invitations to prepare new academic papers on key assigned topics for this fi rst major attempt to assess the Court's impact and legacy on the development of international criminal law and practice. Th e authors were Preface and Acknowledgments www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information Preface and Acknowledgments xxx to draft their papers and submit them a full month before the conference. Once the draft s were available, they were paired up with expert commentators on their particular topics who then reviewed them and off ered detailed comments. Th e papers were also circulated to all the other conference participants, with the co-panelists particularly encouraged to read their colleagues' papers. Many of them, as well as the others who attended, gave the authors feedback directly or indirectly through the convener. Th e result was a rigorous peer-review and highly collaborative knowledge-sharing process. So much so that in Pittsburgh, over the course of the three days of the conference, the presenters, discussants, and others could have a highly focused, highly stimulating, and ultimately highly fruitful debate on the legacy of the SCSL. Th e debate centered on important legal controversies that the Court wrestled with during its trials, most of which were interesting not only because they impacted the processes in Sierra Leone, but because they also held broader implications for other transitional justice situations in Africa and other parts of the world.
Consistent with the Court's so-called hybridity, the conference sought to refl ect the dual national and international character and ownership of the SCSL process. Th is book has retained that same objective. Both have therefore attempted to elicit international as well as African, particularly Sierra Leonean, perspectives on the legacy of the Tribunal, a delicate task that proved to be more challenging than initially envisaged, especially given funding and other practical constraints. Nevertheless, the conference successfully brought together about seventy-fi ve experts, tribunal practitioners, policy makers, and civil society advocates. Many of the participants had unique insights to share because they had worked in, collaborated with, or closely followed the SCSL from its earliest days through to its twilight days.
Ultimately, although the conference emphasized what one might term the international legal legacy of the Tribunal over any national ones that might exist, I am pleased that we succeeded in carving out some space in the conference as well as in this subsequent volume for those that insiders in Freetown referred to as the "internationals" and "nationals" or "locals. " About thirteen of the chapter authors come from North America; eight are from Europe; one is from Australia/Oceania; eight are African, and of those, four, including the editor, are Sierra Leoneans. Th is seems relevant as one of the supposed features of "hybrid courts" generally and the SCSL in particular was the opportunity it apparently off ered Sierra Leone to encourage local ownership of the Tribunal by including domestic law in its statute. But, perhaps more signifi cantly, the unique chance that the Court's existence off ered for Sierra Leonean lawyers to work side by side with their international counterparts to advance the cause of justice for international crimes. Whether at the end of the day this produced any impact on the few national lawyers who made it into the exclusive halls of the SCSL, or on the wider local bar and the domestic legal system, as is so frequently touted in the literature as a major advantage of the Sierra Leone model, remains an open question that is largely beyond the scope of this book.
It seems noteworthy that, because of deliberate attention to the point by the editor, there was a roughly even gender representation in this group of contributors, with about half of the authors women and the other half men. Although conscious eff orts were made to add disciplinary diversity to the conference and book, it will be readily apparent that the lawyers ended up dominating the conversation in the volume. In one way, that might not be too surprising. To begin with, the relative infancy of international criminal law suggests www.cambridge.org © in this web service Cambridge University Press Cambridge University Press 978-1-107-02914-9 -The Sierra Leone Special Court and its Legacy: The Impact for Africa and International Criminal Law Edited by Charles Chernor Jalloh Frontmatter More information
